3i4	HUSBAND AND WIFE
the view that the substantial validity of a marriage may depend on the
personal law of one of the parties to it; but I am not sure that the deci-
sion itself would be the same today.
'The case where a domiciled Englishman marries a woman of a
polygamous race should, I think, be determined on the same principles
as I have stated for the common case.'
\l. CAPACITY TO MARRY
I.  Objections to the rule as commonly stated.
According to the traditional and still prevalent view capacity
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parties at the time of the marriage, they each have capacity to
contract that particular marriage.1 This is said to be true
whether the incapacity is 'absolute', i.e. one which forbids a
person, such as an infant, to marry anyone; or 'relative', i.e. one
which forbids two individual persons, such as an uncle and
niece, to marry each other.2
Under this doctrine, a marriage, for instance, between a man of the
Jewish faith domiciled in Russia and a woman of the same faith domi-
ciled in England, the latter being his niece, is invalid, since a marriage
between persons so related, though permissible in Russia, is prohibited
by English law.3
The doctrine would be comparatively innocuous if the expres-
sion 'the law of the domicil of each party' were construed to
mean, not the rule that would be applied in that domicil to a
purely domestic case, but the rule applicable to the particular
marriage in question, i.e. to one containing a foreign element.
A domestic rule, such as one forbidding a marriage between a
man and his niece, need not be inevitably extended to a conflict
of laws case where, for instance, the niece, though domiciled
at present in England, proposes to marry a man domiciled in
Russia and to cohabit with him in that country. In such a case
an English court might conceivably decide that this particular
1	Dicey, pp. 249 et seqq.; Wolff, pp. 33^-7; Halsbury's Lews of England,
vol. 7, p. 124.
2	Westlake, s. 21, p. 57. What Westkke calls a 'relative' incapacity is not an
incapacity in the true sense. 'That is rather a question of illegality than of
capacity'; Qffa v, Ogdm, [1908] P. 46, at p. 74. See infra, p. 327.
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